
DPAs:  

The Reality  

and the Rhetoric  

1 

 
Lila Sujanani 
26 June 2013 

 



Outline 

DPAs:  

Theory and Practice 

Disclosure of 
Inside Information 

Why DPAs were 
invented and why 
they are proposed 

to be imported 
here 

Are DPAs alien to 
English legal 

tradition? 

Misleading 
Statements 

and 
Impressions 

In practical terms, 
will DPAs work 

here?  

The origins and 
development of 

DPAs 



Origin and Development 

• Historic roots in 

prosecution of 

individuals  

• Successful compliance 

with agreed terms and 

conditions: counselling, 

restitution, community 

service  

• Almost the flip-side 

• Established 

corporations 

• Vast abilities to cause 

harm 



Development and Success 

Charts are reproduced from Gibson Dunn’s “2012 Year-End Update on DPAs” 



US vs. UK in relation to fraud and other white 

collar offences in 2012 

Around US $9bn recovered through use of 36 

DPAs and NPAs 

DOJ Justice Department budget: $20.9 - 28.2bn 

 

UK 

SFO recovered around £50m of ill-gotten assets 

from twenty cases 

Current annual budget of the SFO is £38.7m  

US 
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Why are they needed in the UK?  

Difficulties in relation to ascribing liability 

Complexity of uncovering white-collar crime 

Inefficiency of fines as a sanction 

• Identification doctrine  

     “directing mind and will” – 

corporate intention and 

knowledge stems from those 

who control the corporation, but 

ability to bury misbehaviour 

• Compare to US: respondeat 

superior 

• Corporate Manslaughter and 

Corporate Homicide Act 2007 

• Bribery Act 2010: sui generis 

offence: first proper offence 

(requiring proof of intention or 

knowledge) to have a strict form 

of corporate liability  

• Seducing mathematical attraction! 

• In fact, is a penalty imposed by 

default, due to apparent lack of 

other options 

• Practical difficulties regarding size 

• Deterrence trap  



Why are they needed in the UK?  

Self-reporting   

 

• deals with the complexity of 

uncovering white collar 

crime 

Compliance with DPA 

involves public 

acknowledgement of 

wrongdoing  

 

• Same punitive, deterrent 

and rehabilitative effect as 

guilty plea  

• Acknowledge wrongdoing, 

cooperate with 

investigation, pay fine, 

agree to improve its 

compliance programme 

• Crucial for accountability 



Are DPAs alien to English legal tradition? 

Giving organ of 
State the power 
govern others’ 
actions, with 

threat of criminal 
prosecution if 

refuse  

Payment of 
agreed sums in 
exchange for 

non-prosecution, 
or plea 

agreements 
where penalty is 
pre-negotiated 

Persuading people to do the 

things you want by threatening to 

bring criminal proceedings 

against them is seen as morally 

dubious  

 

• Blackmail 

• Perverting the course of justice  

 

But where the threat to prosecute  

(or promise not to) is made by an 

organ of the State, tradition is 

quite extensive 

• Hansard agreements 

• Statutory nuisance 

• Regulatory legislation 

• ASBOs 

• Serious Crime Prevention orders  

Civil Recovery Orders  

 

Benefit 

• Civil standard 

• Balance of probabilities 

• Engagement with Civil 

Procedure Rules – instituted 

against any person believed to 

hold “recoverable property” 

obtained by a person through 

“unlawful conduct” 

• Avoid potentially devastating 

impact of criminal conviction  

 

Current status of CROs 

• Innospec 

• David Green QC revoking 

guidance  

• Oxford Publishing Ltd civil 

settlement 



In practical terms, will they work?  
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Judicial transparency  

Success of 

DPAs in the 

UK 

Judicial transparency  

• Public recognition of system of open 

justice: intervention of specialist judge 

early on in the process 

• Certainty: creation and judicial 

enforcement of new guidelines to 

provide a stable framework for 

penalties to be ascertained and 

negotiated 

• Bean J in BAE, Thomas LJ in Innospec  

 

• Compared to Speedy Trial Act in 

America 

  

• General perception of DPAs as private 

matters between prosecution and 

corporation 



SFO powers  

and  

self-reporting  

Success of 

DPAs in the 

UK 

• Disparity: American prosecutorial strength 

and perception of both bodies 

• Imbalances in prosecutorial approach 

• Tied to respondeat superior  

“Failing to self-disclose is like putting 

one bullet into a gun that has 1,000 

chambers and pointing it at your head.  

 

Self-disclosure is like putting 6 bullets 

into a 6-shooter and pointing it at your 

leg.” 

• Self-reporting is the lynchpin of the DPA  

• Incentives to self-report work best when 

the alternative – being found out by 

enforcement agencies – is too much of a 

risk. Is the SFO in that position? 

Joint Prosecutors Code 

Certainty as to: 

• getting caught 

• obtaining a DPA 

• confidentiality  

• reduction in penalty 

• future: prospective litigation and 

prospective contracts  



Terms and conditions 

Success of 

DPAs in the 

UK 

Corporate Governance  

• concerns regarding encroachment into 

shareholder decision-making 

UK DPAs are significantly circumscribed 

• Financial penalties 

• Disgorgement of profits 

• Reparation to victims 

• Replacing implicated individuals 

• Improving compliance and training 

programmes 

Monitors 

• Rehabilitative goal of ensuring reformation 

and legitimacy of DPA 

• “Expensive form of probation order”?  

• Careful selection of monitors 



Concluding thoughts and thanks 

• Mainstay of white collar criminal law enforcement 

• Trend over the last 20 years in America is consistent: companies and DOJ turn to DPAs and 

with increasing frequency to resolve high-profile, complex criminal settlements.  

• For the UK, benefits of DPAs should not be viewed in a vacuum: consider context  

• DPA here must strike the right balance between: 

• successful elements in America (prosecutorial strength and negotiating power, 

flexibility of terms, and successful self-reporting) 

• judicial scrutiny;  

• public transparency; and  

• respect for the functioning of the corporation and its continued existence.  

These are presentation slides only.  The information within these slides does not constitute definitive advice and should not be used as the basis for giving definitive advice without 

checking the primary sources. 
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