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EU Fair Trial Rights – Progress at Last.
J.R.Spencer*
Back in 1997, the Corpus Juris group put forward a blue-print for a “vertical” solution to the problem of trans-border crime with the European Union.
 As readers will remember, the proposal was for a uniform code of criminal offences relating to budgetary fraud, to be enforced by a European Public Prosecutor according to a uniform code of criminal procedure. Though put forward within the limited context of frauds against the EC budget, the basic ideas were in principle capable of a wider application. The proposal attracted a lot of opposition from within the Member States, one of the recurrent arguments being that the proposal was authoritarian and likely to be unfair to suspects who were caught up in it. To me, as one of the members of the group that drafted the proposal, this particular objection to the “vertical solution” always seemed particularly misconceived. A code of criminal procedure that applied uniformly throughout the whole of the European Union would carry with it a uniform set of rights for the defendant which, if intelligently drafted, could actually be an improvement on what some of the existing national systems are prepared to give him. 
As everybody knows, the “vertical” solution was rejected, and instead the Member States turned towards a “horizontal” solution. According to this, the practical difficulties of prosecuting crimes with a trans-border element would instead be solved by a new system of “mutual recognition”, under which, in future, the criminal courts of every Member State would give effect to the orders and decisions of the courts of the other Member States more or less automatically. This idea was put forward at the Cardiff European Council in 1998, and then with greater emphasis at the Tampere Council in the following year. 
A moment’s reflection shows that “mutual recognition”, in the sense that the criminal courts of Member States enforce each others’ rulings “with no questions asked”, could be harsh towards suspects and defendants unless all the criminal justice systems of all Member States applied equally rigorous standards in their treatment of them. Taken to the limit, it would mean that if one Member State (say) routinely refused to provide suspects with interpreters, or had no safeguards in its criminal procedure code against the manufacture of false confessions by the police, the rulings of its courts would henceforth have to be applied not only within that Member State, but in any other Member State which might become involved in the matter.
A graphic illustration of the problem is the recent, highly-publicised case of Gary Mann.
 In 2004 Mann, an Englishman, was convicted of a public order offence in Portugal at a trial at which (it seems) he was provided with neither competent interpretation nor adequate legal advice; a British police officer who was present at the hearing described the proceedings as “a farce”. Although Mann was given a two-year prison sentence he was allowed to return to England, whence, five years later, the Portuguese authorities sought his return to Portugal to serve the sentence by issuing a European Arrest Warrant. Despite his protestations of innocence, and the clear misgivings of the Divisional Court, to which he made an unsuccessful application in an attempt to halt the surrender proceedings, he was returned to Portugal, where at the time of writing he is now serving his sentence.
The facts of the Mann case are peculiar because he was badly let down by his defence lawyers not once, but twice. Having failed to defend him properly at the trial his Portuguese defence lawyer then failed to advise him about his right of appeal, which in consequence he did not exercise, and lost; and then in turn his first English defence lawyers failed to present admissible evidence of the inadequacy of the Portuguese proceedings at the initial extradition hearing, and when this went against him, failed within the prescribed time limit to exercise his limited statutory right of appeal. As Lord Justice Moses said in his judgment: 
I should stress that the apparent injustice does not stem from what Mr Mann contends to have been an unfair and unlawful hearing. Whether he is right about that is disputed by the Portuguese issuing judicial authority, the Judicial Court in Albufeira. The injustice stems from the successive failures of his former lawyers… Neither Parliament, in enacting the strict statutory scheme … not the House of Lords in Mucelli
 and in Hilali
, nor this court in Navadunskis
, can possibly have envisaged one man being deprived of proper legal assistance by two sets of lawyer in two separate jurisdictions on two distinct occasions.
To paraphrase his comments crudely, “You can make a system foolproof, but nobody can make it bloody-foolproof”. 
On the other hand, as Lord Justice Moses also pointed out, the reason that the Divisional Court was now powerless to act was that, when enacting Part I of the Extradition Act, Parliament had decided to give wanted persons a right of appeal that was strictly limited, with no discretionary power in the courts or the executive to supplement the meagre statutory ration. And this arrangement, of course, was made in order to follow through the logic of mutual recognition. So even though the facts of the Mann case are in a sense extraordinary, they do show that the system of mutual recognition can cause botched or unfairly conducted criminal proceedings to have a wider territorial impact than they had before. 
It was with this thought in mind that, ever since the “mutual recognition” idea was first floated, spokesmen for the defence interest have argued that the mutual recognition programme should be accompanied by a programme to ensure that the criminal justice systems of all the Member States ensure a sufficient level of protection for suspects and defendants; particularly in the early stages of the process, and above all, in cases where the person who is caught up in the legal system is a foreigner, unable to speak the native language and unfamiliar with the local legal system. But at first, of course, this did not happen. Although the Council, in setting out its official programme for mutual recognition, had initially said that “mutual recognition is designed to strengthen co-operation between Member States but also to enhance the protection of individual rights”,
 the first and most important step along the route towards a system of mutual recognition, the European Arrest Warrant, was introduced in 2002 with no sign of such a parallel programme of protection in sight.

The following year, however, the Commission published a lengthy Green Paper on the subject of procedural safeguards for defendants,
 in which it floated the idea of EU “measures” – probably in the form of a further Framework Decision – to ensure that the criminal justice systems of the Member States made adequate provision for (i) access to legal representation, (ii) access to interpretation and translation, (iii) notifying suspects and defendants of their rights, (iv) protecting vulnerable suspects and defendants, and (v) providing consular assistance to foreign detainees. 
To this proposal the British government initially gave a cautious welcome. A Home Office Consultation Paper that appeared in March 2005 said:

The government believes that these common minimum standards would provide increased clarity to EU (including UK) nationals as to their rights in criminal proceedings throughout the EU. The Government considers minimum standards within the proposed Framework Decision are set at an appropriate level and would ensure the application of the principle of mutual recognition, the cornerstone of effective judicial co-operation in the European Union.
The government’s official reaction reflected views that had been widely expressed in responses to the Commission Green Paper, and in comments in the UK legal press.
 It also reflected the views of the House of Lords European Union Committee, which urged the government “to ensure that the outcome of the present negotiations is ‘something worthwhile’”.
 With the United Kingdom firmly behind the proposal, serious negotiations for a Framework Decision on defence rights were taking place.
Then in December 2005, at the end of the UK’s Presidency, the UK’s official position abruptly changed. A different UK civil servant took over the negotiations at Brussels, and instead of helping to take matters forward the UK now used its influence to recruit an “opposition group” of Member States, in which the UK was joined by the Republic of Ireland, the Czech Republic, Slovakia and Cyprus, in order to block further progress. As Framework Decisions required unanimity, the inevitable result of this was that work on the proposal stalled. In the first six months of 2007 the German Presidency tried to move things forward, even taking the unprecedented step of allowing the Council deliberations to be held in public so that the Member States opposing the measure could be publicly identified and made to explain the reasons for their opposition: but all to no avail.
Strangely, this sudden change of policy by the UK was never officially announced, much less was any coherent explanation ever given for it. To the House of Lords European Union Committee, which noticed it and asked for one, the best the Attorney General (Lord Goldsmith) could find to say was that the government wanted to avoid “unnecessary duplication” with the European Convention on Human Rights; but as the House of Lords Committee pointedly observed, “We do not consider that it is reasonable to oppose action on fundamental rights within the EU simply on the basis that the Council of Europe is a European organisation for the protection of human rights.”
 The real reason, it was widely suspected, was that the government was in the middle of a policy initiative to “Rebalance criminal justice in favour of the law-abiding majority”, a central element in which was a move to abolish, so far as possible, the right of a defendant to appeal against a conviction on the ground that his procedural rights had not been respected
– a populist proposal which it feared would lose its impact with the tabloid newspapers if its announcement appeared alongside headlines saying “Brussels Forces UK to Give Criminals Yet More Human Rights.” 
However, the UK-engineered deadlock in 2007 turned out to be a delay and not – as it at first appeared – a complete derailment. In the autumn of 2008 the case for an EU measure in this area was strengthened by the publication of a study on the future of mutual recognition carried out for the Commission by the Université Libre de Bruxelles, which reported lawyers from all over the EU as saying that mutual recognition cannot function properly without a high level of mutual trust, and mutual trust can only be achieved if Member States can be completely confident that other Member States will treat suspects and defendants fairly, which at present they are not.
 Meanwhile, the UK government had quietly changed its mind again, and when in 2009 the Swedish Presidency announced that it would make procedural rights for defendants one of its priorities, the UK was once again “on side”.
The scheme that emerged from the Swedish Presidency took a new approach. Whereas the original plan had been to deal with defence rights in one single instrument, the new idea was to deal with each right individually through a series of separate instruments. These instruments, however, would not be fired out at random, but prepared according to a pre-conceived agenda. This “Roadmap”, as it is now called, was unveiled at a meeting of the Justice Forum
 on 9 November 2009, three weeks before it was formally accepted by the Council at the end of the month.
 In this document the Council formally resolved that “action should be taken at the level of the European Union in order to strengthen the rights of suspected or accused persons in criminal proceedings”, and that this action “can comprise legislation as well as other measures”. To this end, it set out a list of six “measures” which it invited the Commission to work upon as a matter of priority. As set out in the Annex to the Resolution, these measures, together with the explanation given for them, are as follows.

Measure A: Translation and Interpretation 

Short explanation: 

The suspected or accused person must be able to understand what is happening and to make him/herself understood. A suspected or accused person who does not speak or understand the language that is used in the proceedings will need an interpreter and translation of essential procedural documents. Particular attention should also be paid to the needs of suspected or accused persons with hearing impediments. 

Measure B: Information on Rights and Information about the Charges 

Short explanation: 

A person that is suspected or accused of a crime should get information on his/her basic rights orally or, where appropriate, in writing, e.g. by way of a Letter of Rights. Furthermore, that person should also receive information promptly about the nature and cause of the accusation against him or her. A person who has been charged should be entitled, at the appropriate time, to the information necessary for the preparation of his or her defence, it being understood that this should not prejudice the due course of the criminal proceedings. 

Measure C: Legal Advice and Legal Aid 

Short explanation: 

The right to legal advice (through a legal counsel) for the suspected or accused person in criminal proceedings at the earliest appropriate stage of such proceedings is fundamental in order to safeguard the fairness of the proceedings; the right to legal aid should ensure effective access to the aforementioned right to legal advice. 

Measure D: Communication with Relatives, Employers and Consular Authorities 

Short explanation: 

A suspected or accused person who is deprived of his or her liberty shall be promptly informed of the right to have at least one person, such as a relative or employer, informed of the deprivation of liberty, it being understood that this should not prejudice the due course of the criminal proceedings. In addition, a suspected or accused person who is deprived of his or her liberty in a State other than his or her own shall be informed of the right to have the competent consular authorities informed of the deprivation of liberty. 

Measure E: Special Safeguards for Suspected or Accused Persons who are Vulnerable 

Short explanation: 

In order to safeguard the fairness of the proceedings, it is important that special attention is shown to suspected or accused persons who cannot understand or follow the content or the meaning of the proceedings, owing, for example, to their age, mental or physical condition. 

Measure F: A Green Paper on Pre-Trial Detention 

Short explanation: 

The time that a person can spend in detention before being tried in court and during the court proceedings varies considerably between the Member States. Excessively long periods of pre-trial detention are detrimental for the individual, can prejudice the judicial cooperation between the Member States and do not represent the values for which the European Union stands. Appropriate measures in this context should be examined in a Green Paper.
In August 2010, as this article is written, a Directive on “measure A” (translation and interpretation) is, to borrow airport terminology, on the legal runway with its engines running, awaiting the final signal from the control-tower for take-off; though it had a rather bumpy ride along the tarmac from the hangar before it got there. At the end of 2009 the Commission had prepared the draft of what was intended to become a Council Framework Decision when, contrary to most people’s expectations, the Lisbon Treaty came into force and Framework Decisions were no more. In the New Year, while the Commission were preparing a new and improved draft to be put forward as a Directive, a group of 13 Member States then tabled
 their own rival text, which was a recycled version of the Framework decision. Any ruffled feathers were quickly smoothed, however, and in May a compromise text was agreed. In June 2010 Parliament adopted this text by an overwhelming majority, and the resulting instrument will “go live” when Council gives it a final, formal approval – a step which is almost certain to be taken in the autumn.
When in force, the Directive on Rights to Interpretation and to Translation in Criminal Proceedings will require all Member States to provide an interpreter to suspects and defendants caught up in criminal proceedings who do not understand the language in which the court operates. The right will apply at all stages of the criminal process, from police questioning to the final disposition of any appeal, and will also apply to hearings in relation to the European Arrest Warrant; though where the police punish minor offences by issuing “tickets”, the right to an interpreter will only arise in the case of an appeal. In addition, suspects and defendants must, where necessary, be provided with interpreters to enable them to communicate with their lawyers at the hearing, and in connection with lodging appeals or taking other procedural steps. The quality of the interpretation must be “sufficient to ensure the fairness of the proceedings”. The system must carry with it a mechanism to discover whether the suspect needs the services of an interpreter, plus a right of appeal against a finding that he does not. The Directive will also require Member States to provide all suspects and defendants who need them with a written translation of the key parts of “essential documents”: a phrase which expressly includes “decisions depriving a person of his liberty, the charge/indictment and any judgment”. However, this right can also be fulfilled by providing an oral translation or summary if this “does not affect the fairness of the proceedings”. The translation must be of sufficient quality “to safeguard the fairness of the proceedings, in particular by ensuring that the suspected or accused person has knowledge of the case against him and is able to exercise the right to defend himself.” These services are to be provided free of charge, “irrespective of the outcome of the proceedings”. The date for compliance with the Directive will be 36 months from when it is finally published in the Official Journal.
Meanwhile, work on “measure B”, the right to adequate information, is already far advanced. At the end of July (2010) the Commission officially tabled a Proposal for a Directive.
 If adopted in its present form, this will require Member States to ensure that their criminal justice systems routinely supply suspects and defendants with five sets of information. First, “any person who is suspected or accused of having committed a criminal offence” must be told, promptly and in “simple and accessible language”, of his right of access to a lawyer, “where necessary free of charge”; of his right “to be informed of the charge and, where appropriate, to be given access to the case-file”; of his right to interpretation and translation; and of his right “to be brought promptly before a court” if he is arrested. Secondly, a person who is arrested must be promptly given, and allowed to keep, a “letter of rights” setting out in simple language the rights described in the previous paragraph; and if he cannot read the language in which it is written, arrangements must be made to see he understands the contents. Thirdly, “an appropriate letter of rights” must be made available to any person who is the subject of a European Arrest Warrant. Fourthly, suspects who are charged must be informed, promptly and in a language they can understand, of the details of the offence of which they are accused; this information must include the “nature and legal classification of the offence” and the factual circumstances by which it is said to have been committed. Fifthly, the draft Directive provides for “access to the case-file”
; those held in custody, and their lawyers, must be granted access to enough of the case-file to determine whether their detention is lawful; and once investigations are concluded, accused persons must be given complete “access to the case-file”, except to the extent that a “competent judicial authority” denies this in order to avoid “serious risk to the life or another person” or serious harm “to the internal security of the Member State” where the case is taking place.
What happens next with this draft Directive depends on how negotiations go. As with journeys to Australia in the days of sail – two months with fair winds, four months with adverse winds, and for many passengers, a premature death along the way –  the rate of progress is unpredictable. However, a six-month legislative passage can be foreseen if all goes smoothly.
At the time of writing (August 2010), the Commission is also actively working on the other measures, though matters are less far advanced. Achieving agreement on measure C, the right to legal advice and assistance, is likely to prove tricky in a time of economic recession, because it has “cost implications”; however, it is rumoured that a proposal on this topic is likely to emerge from the Commission by the middle of 2011. Agreement on measure D, the right to communicate with relatives, employers and consular authorities, ought in principle to be easier to achieve; and it is thought that something could appear on this by the end of 2011. Work on the other measures is at an even earlier stage and here the time-scale is harder to predict; but progress is being made.
From the defence lawyer’s point of view, all this is most encouraging. However, in its present form the “Roadmap” fails to mention one destination that is of great practical importance, and that is a rule requiring police interviews – and in particular, police interviews with suspects – to be properly recorded. In England and Wales, police have been required to tape-record interviews with suspects since the Police and Criminal Evidence Act of 1984 came into force; a requirement which, though bitterly resisted for twenty years before, is now accepted as both desirable and necessary, not least by the police. But in many other Member States this is not done, and if the EU could make this practice universal, a major blow for justice would be struck.
 Though not explicitly listed among the “measures” there proposed, the “Roadmap” resolution does state that the list of rights it mentions “could be complemented by other rights”. At the time of writing, it is rumoured that the Commission is thinking of producing a further Green Paper dealing with such “other rights”. Let us hope that, if it does so, this right is among them.
When the Lisbon Treaty was negotiated, the UK extracted a set of major concessions, one of which is that it is not bound by any EU measure in the area of criminal justice – and as part of the “package” stands aside from the negotiations leading up to it – unless within three months of the measure being proposed the government decides to “opt us in”. So where does the UK stand in relation to the instruments designed to implement the “Roadmap”?

As regards Directive on “measure A” (interpretation and translation) the UK has already opted in; the decision was taken by the previous administration, before the General Election in May 2010. At the time of writing, the UK’s position in relation to the proposed Directive on “measure B” (information to suspects and defendants) is still unknown. The prediction, however, is that the UK will decide to opt in to this as well. In this area, indeed, the UK already holds the “moral high ground”. At the meeting of the Justice Forum in November 2009, the “letter of rights” routinely issued to suspects in the UK was held up to other Member States as an example of simplicity and clarity! What the UK government decides to do about the other measures, when they appear, will be decided at the time. The official policy of the Coalition government is to examine each proposal for an EU instrument in the area of criminal justice as it appears, and to decide, case by case, whether it is in the national interest to opt in, or to keep clear.
Two final points will now be mentioned in conclusion. 

The first concerns the legal basis on which the Directives intended to implement the “Roadmap” are put forward. Both of those that have appeared to date have been presented on the basis of Article 82(2) of the TFEU, which provides that: “[t]o the extent necessary to facilitate mutual recognition of judgments and judicial decisions and police and judicial cooperation in criminal matters having a cross-border dimension, the European Parliament and the Council may, by means of Directives adopted in accordance with the ordinary legislative procedure, establish minimum rules…” 
In principle, fact that Article 82(2) begins with the phrase “[t]o the extent necessary to facilitate mutual recognition” is likely to be unwelcome to those who have complained, as many have, that EU criminal law to date has been far to authoritarian and prosecution-minded. Why should EU legislation designed to ensure that Member States treat suspects and defendants fairly be put forward on the apparently apologetic footing that it is necessary to ensure that mutual recognition – a device primarily intended to help prosecutors – works smoothly? Why can defence-friendly measures of this sort not be put forward on the simple basis that the area of freedom, justice and security proclaimed in Article 67 of the TFEU requires all Member States to treat suspects and defendants with decency and fairness? The answer to this rhetorical question is that, for good or ill, Article 82 of the TFEU provides the only legislative basis for such measures that there is. The EU can only legislate within the framework of the powers that the Treaties confer on it; and nowhere do these give the EU the power, as such, to pass legislation requiring Member States to clean up their criminal justice systems, just because their current state of hygiene is questionable.
The second concluding point concerns the effectiveness of the “Roadmap” and the measures that it seeks to introduce. Assuming that this bunch of Directives is eventually adopted, how far will they actually improve the position of suspects and defendants? Will they prevent the sort of things from happening that appear to have happened in Portugal in the case of Gary Mann?

Obviously, no legal instruments, whether emanating from Brussels or elsewhere, can completely prevent national legal systems from malfunctioning occasionally. But that said, there is clearly room to hope that these Directives will raise the standards of criminal justice in those Member States where it is currently deficient. First, when they are in force the Commission will monitor and report upon the way in which Member States have implemented them – a process which enables those who neglect to implement them to be “named and shamed”. Secondly, unlike the Framework Decisions which they replace, Directives in the area of criminal justice can be enforced; under Article 258 of the TFEU, a Member State which fails to implement a Directive can be brought before the Court of Justice by the Commission. Thirdly, the failure of a Member State to implement a Directive properly could also attract the attention of the Court of Justice as the result of a national court making a reference.
But if these Directives cause a general improvement in standards, they will only help individual suspects and defendants to the extent that (i) the Member State in question has implemented them, and (ii) the police, prosecutors and courts in that State obey the implementing legislation. With this in mind, a suggestion was made during the discussion at the Justice Forum meeting in November 2009 where Roadmap proposals were unveiled. To make them directly helpful to individual defendants, it was said, each Directive should contain an Article requiring all Member States to include in their implementing legislation a provision along the lines of section 78 of PACE 1984, so giving national courts the power to exclude evidence obtained in circumstances where safeguards provided for by the Directive had been disregarded. But, regrettably, no such provision is to be found in either of the instruments that have so far appeared.
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