European Union Bill

Summary of a talk by Professor J.R. Spencer given at a meeting of ECLA(UK), held at the Institute of Advanced Legal Studies on 17th March 2011
1. Acknowledgement For the talk, and these notes, I owe a big debt to a lecture Professor Paul Craig, of Oxford, gave last term in Cambridge, and a further debt to Professor Steve Peers’s  excellent commentary on the Bill, published on the Statewatch website – online at http://www.statewatch.org/analyses/no-111-uk-eu%20bill.pdf
2. Aim of Bill – “to prevent further surrender of sovereignty to Brussels”.

Almost certain to go through, in more or less its present form
How does it try to achieve its aim?

(i)  “Sovereignty Clause” (cl. 18). 
“It is only by virtue of an Act of Parliament that directly applicable or directly effective EU law (that is, the rights, powers, liabilities, obligations, restrictions, remedies and procedures referred to in section 2(1) of the European Communities Act 1972) falls to be recognised and available in law in the United Kingdom.”

But that is exactly the position now, thanks to the European Communities Act 1972 s.2. So what is new? Some constitutional theorists argue that it is significant, but I believe most people think that it makes no practical difference whatsoever. (Though some Conservatives have argued that the provision “Would stop EU-minded judges in the UK saying, in the future, that EU law it was just directly enforceable, irrespective of Acts of Parliament.”) 

(ii) “The Referendum Lock”. Make it much harder for this, or any future, government to agree changes to the Treaties (TEU, TFEU). This, unlike the “sovereignty clause” IS important.
3. To understand how it will work, you have to understand what the present UK rule about ratification of treaties/ treaty amendments is.


- traditionally, ratification of a Treaty was a prerogative act, which the Executive could perform without reference to anyone

- since 1924, this has been qualified by a convention, know as “the Ponsonby rule” – under which the Government lays Treaties before Parliament before it does so

- since 2008, this has been further qualified by s.5 of the European Union Amendment Act, under which ratification of a change to the “founding Treaties” of the EU requires an Act of Parliament


- [and in respect of other Treaties, there are further, rather weaker changes contained in Part II of the Constitutional Reform and Governance Act 2010.]

- apart from all this, the UK operates a “dualist system” under which, irrespective of the position under public international law, Treaties are not directly effective in internal law; so in consequence, the Government has problems on its hands if implementing the treaty it has ratified requires an Act of Parliament. To get around this, Parliament has given the executive certain powers to implement a lot of EU Treaty obligations by Order (powers which the last Government sought to extend to include criminal justice measures by s.111 the Anti-Terrorism, Crime and Disorder Act 2001 – an attempt that failed, when the House of Lords subjected s.111 to a “sunset clause”).

Under EU Bill, ratifying a range of EU Treaty amendments will require (a) a referendum and (b) an Act of Parliament. 

i.e. instead of being very easy, it will become exceptionally difficult.

4. To understand how it will work, you also have to understand the mechanism under which the EU Treaties (TEU, TFEU) are amended: with which the clauses of the EU Bill interact.
Mechanisms laid down in article 48 TEU.

“Ordinary procedure” – 48(2); amendments made by the European Council (= Heads of State and others, see Article 15) requires a “Convention” first – 48(1); heavy.

48(4) “The amendments [so made] shall enter into force after being ratified by all the MSS in accordance with their respective constitutional requirements.”

“Simplified procedure” – 48(6); for changes that do not “increase the competences conferred on the Union in the Treaties”. Amendments can be made by the European Council, but without having a Convention first.

Once again, the TEU provides that “The amendments [so made] shall enter into force after being ratified by all the MSS in accordance with their respective constitutional requirements.”

“The Passerelle” 

A special, ultra-simplified procedure for diluting unanimity requirements for decisions under TFEU Title V (= the big and important bit), and under the bits of TEU about a “common foreign and security policy”.

Here, by Article 48(7), the European Council proposes; all national Parliaments are given a chance to object; and the amendment then comes into force if none of them object.
NB, no provision here that “The amendments [so made] shall enter into force [only] `after being ratified by all the MSS in accordance with their respective constitutional requirements.”

In essence, the EU Bill aims to impose a requirement of referendum plus Act of Parliament before UK is bound by changes made by any of these means.

In greater detail:

5. Clause 2: UK cannot ratify any change in Treaties without an Act of Parliament; 

and without a Referendum too, if the change achieves anything that is mentioned in the “eurosceptic hate list” set out in Clause 4,
unless it falls within the list of “irrelevant” things mentioned in the “exemption condition” set out in Clause 4(4) (quote).

“the codification of practice under the TEU or TFEU in relation to the previous exercise of an existing competence”, “the making of any provision that applies only to MSs other than the UK”, and “in the case of a treaty, the accession of a new Member State”.

Clause 3: UK Ministers cannot agree to Treaty amendments made under the “simplified procedure” which achieve any of a the changes on a “eurosceptic hate list” set out Clause 4(1), unless they are approved by Act of Parliament – and by a Referendum too, unless it either falls within the list of 

“irrelevant things” in Clause 4(4), or 

“relevant, but does not really matter” things in Clause 3(4).
Clause 3(4) says, in effect, that things fall within the “do not really matter” list if they give the EU power to impose obligations on the UK, or sanctions on the UK, but “the effect of that provision in relation to the UK is not significant”.

Puzzle: Article 48(6) says the simplified procedure cannot be used for anything that increases EU competences; Clause 4 puts on the “eurosceptic hate list” changes made by the simplified procedure that increase EU competences. A conflict? Unriddle me that … 
Note that this package applies to Treaty amendments of all sorts; not only ones under the “normal procedure” and the “simplified procedure”, but also ones done by the “passerelle”.

6. And there’s more. Clause 6 sets out a further “eurosceptic hate list” of things which do not involve Treaty amendments, in respect of which UK Ministers “may not vote in favour of or otherwise support” unless there has been an Act of Parliament and a Referendum.

On this supplementary “eurosceptic hate list” feature all sorts of things, including, of course :

decisions taking the UK into the euro

moves towards creating a European Public Prosecutor

moves to increase the powers of one, if one ever happens – which seems increasingly unlikely!
And yet more still. Clause 7 sets out an addition “rather dislike” list of things which Ministers of the Crown may not sign the UK up to without an Act of Parliament (though not a Referendum);
- e.g. decisions under Art. 25 to add to the rights of EU citizens [which they enjoy in all EU countries, of course, including the UK]

and a lesser “mild disapproval” list of things which a Minister of the Crown “may not vote in favour of or otherwise support” unless “the draft decision is approved by Parliament”.
e.g. a decision to alter the number of EU Commissioners.
7. So where does this leave us on EU criminal law? Mutual recognition? European Arrest Warrant? European Investigation Order? Etc

(a) Would we in future need a Referendum on an instrument like the European Arrest Warrant? e.g. a reformed one? Or the “son of European Arrest Warrant” currently in the making, the European Investigation Order?

[Explain European Investigation Order: an instrument, currently being negotiated in Brussels, designed to set up a “mutual recognition” regime for orders from criminal courts relating to the collection of evidence. The UK has decided to opt into the negotiations, despite disgruntlement from the eurosceptic press - “Britons to be spied on by foreign police” (headline in The Daily Telegraph).]
No. Referenda required for (i) Treaty amendments and (ii) implementation of provisions of the Treaties if they are on the “eurosceptic hate list” in Clause 7. Mutual recognition instruments are not.

At present, Protocol 21 – UK stands aside from EU Criminal Law measures (TFEU, Part Three, Title V) unless it elects to “opt in”; opting in is a decision of the Executive. Under the EU Bill it will remain so, but Clause 11 attempts to impose restrictions. In its current form, Clause 11 attempts to ban Ministers from voting for, or otherwise supporting such a measure unless it has been approved by Act of Parliament. What form the restriction will eventually take will depend on how the Bill gets further amended on its way through Parliament.
But a Referendum would be needed to ratify a revision of the Treaties under which the UK abandoned Protocol 21 and just “joined the club”. 

Odd: you’d think the EU Bill would spell this out directly, but it doesn’t. 
However, you can get there via Clause 4(1)(i), which puts on the official “eurosceptic hate list” 
“the conferring on an EU institution or body of power to impose a requirement or obligation on the United Kingdom, or the removal or any limitation of any such power of an EU institution or body.”

(b) And we would in future need a Referendum on a decision to go anywhere near a European Public Prosecutor – which features high on the “eurosceptic hate list” set out in Clause 6.

Not only is a Minister of the Crown banned from voting for it without a Referendum: he’s actually banned from “otherwise supporting” it as well. (What exactly does that mean? Would a Minister commit the common law misdemeanour of “contempt of statute”?)

[Explain the European Public Prosecutor idea; the background is fraud on EC (now EU) finances; to investigate these there is an EU body, OLAF, but it is “toothless”, as Private Eye endlessly points out, because having investigated them it has to rely on public prosecutors in the Member States to prosecute, and some of them are not too keen; OLAF, and the Commission, wants an European Public Prosecutor to provide OLAF with a set of legal dentures …

but since the idea was first floated, the EPP has become a “hate object”, second only to the euro, first for the eurosceptic right, and through them, the Tories generally.]

8. Assessment: is it a Good Thing, or a Bad Thing?

Depends on your political stance on Europe, obviously.
If you are a eurosceptic, a fortiori a europhobe, it is good; though if you are a thorough-going europhobe it does not go far enough: Clause 18 is weak – what died in the wool europhobes really want is to abolish “direct effect”, which of course Clause 18 does not do.
Whatever your political tance, various big problems:

(a) complication; it creates a “lawyer’s paradise”; room for endless judicial review etc on whether given decisions actually require a referendum, or not.
BBC News: “ … shadow foreign secretary Yvette Cooper said: ‘This bill is about failed Tory party management, not the issues that matter for Britain in Europe. Instead of concentrating on things like growth, exports or cross-border crime, William Hague is wasting time trying and failing to keep his Eurosceptics happy. Even worse, the bill is so badly drafted and contradictory that it could lead to a lawyers' paradise where important decisions happen in court rather than Parliament.’”

(c) it will almost certainly put us in breach of EU law in respect of Treaty changes done by the passerelle procedure under TEU Article 48(7). This provision, unlike the ones on Treaty changes under the “ordinary procedure” or the “simplified procedure”, provides that Member States are bound by the change unless their Parliaments, when told, object to them. 

As a matter of EU law, it is no answer for a State to say “but our Constitution requires us to do something else”; so we risk a future condemnation at Luxembourg. (Though if you are a thorough-going eurosceptic – “Who cares?”)

(d) the Referendum requirement is potentially costly (in money). Tories currently complain that the proposed AV Referendum “will cost £100M” … though Nick Clegg says “no, much less”. Well, we shall see.
(e) the Referendum requirement 
(i) imposes a requirement for a Referendum in a bigger range of cases than any other Member State’s constitution requires; for some bizarre examples, see Steve Peers’s paper, p.13;

and 
(ii) says nothing about the proportion of the electorate that must vote before it matters … 
At present, only some 30% vote in Euro elections, lower than elsewhere in EU. How many would vote in a referendum on some technical matter in the Treaties? 5% poll, 3% against, 2% in favour: “Sorry, Brussels, we cannot do it, because 3% of our population are against.”

Surely the “Referendum Lock” ought to close only when there has been a sizeable turnout, and the Bill should be amended to so provide.

9. Final thought
In principle, a future government could just get Parliament to amend or repeal the European Union Act, if and when it becomes one – just as has already happened, incidentally, with most of Magna Carta.

But to repeal the “referendum lock” would be politically difficult, I suspect.

PAGE  
6

