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Amendments to the Extradition Act 2003 by the Anti-Social Behaviour 

Crime and Policing Act 2014 

 

1. A number of changes were made to the Extradition Act 2003 (“the 2003 Act”) by the Anti-

Social Behaviour, Crime and Policing Act 2014 (“ABCPA”). The amendments to the 

provisions governing extradition appeals came into force on 15 April 20151. The remaining 

changes set out below came into force on 21 July 20142. 

 

Part 1 Warrants 

 

2. Under the new s.2(7A), the National Crime Agency (“NCA”) must not issue a certificate 

in a Part 1 accusation case if it is clear that a judge would find extradition to be 

disproportionate. The NCA must apply the guidance in the October 2015 Criminal Practice 

Direction Division XI (“CPD XI”) at paras. 50A.1 to 50A.5, which was discussed in the 

case of Miraszewski v District Court in Torun, Poland [2014] EWHC 4261 (Admin) at 

[18-19] and [26-28]: Blackstone’s Criminal Practice (“BCP”) 2016 at D31.2. 

 

Arrest and Initial Hearing 

 

3. In relation to Part 1 European Arrest Warrants (“EAWs”), consent to extradition does not 

involve a waiver of speciality rights if consent was given after 21 July 20143. Persons who 

consent to extradition in relation to Part 1 do not thereby lose the right not be proceeded 

against for offences other than those arising from the conduct set out in the extradition 

request.  

 

4. In Part 1 accusation cases, the new s.21B provides a mechanism to allow the temporary 

transfer of a requested person to the requesting territory or for him to speak with the 

prosecutor or investigator4.  

                                                           
1 Anti-Social Behaviour, Crime and Policing Act 2014 (Commencement No. 9 and Transitional Provisions) 

Order 2015 (SI 2015/987) 
2 Anti-Social Behaviour, Crime and Policing Act 2014 (Commencement No. 4 and Transitional Provisions) 

Order 2014 (SI 2014/1916) 
3 S.163 of ABCPA repeals s.45(3) of the 2003 Act 
4 Inserted by s.159 of ABCPA 
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5. S.21B provides that if at any time before or during the extradition hearing, the appropriate 

judge is informed that a request has been made, the judge must order the extradition 

proceedings to be adjourned for seven days if it is necessary to enable the requested person 

or the requesting state to consider whether to consent to the request. In the event that the 

parties consent to the request, s.21B(5) allows for any further adjournment of the 

extradition proceedings to facilitate the process of temporary transfer, or to enable 

arrangements to be made for the requested person to speak with representatives of an 

authority in the requesting state. A person is only able to make one request for temporary 

transfer and one request to speak with the authorities of the issuing state whilst remaining 

in the UK (s.21B(8)).  

 

6. The process requires the consent of the requested person and requesting territory: 

Duncan v Presiding Magistrate, Malaga, Spain [2015] EWHC 3466 (Admin). The 

court in that case went on to draw three conclusions from the statutory language of s.21B 

(at [26]-[28]): 

 

(i) When informed that a request has been made, the judge has a discretion whether 

to adjourn or not (the words of s.21B(4) are “if the judge thinks it necessary”). 

That discretion must be exercised judicially and there is a duty on the judge to 

give reasons explaining why the discretion has been exercised in a particular 

way; 

  

(ii) The request must be clearly expressed and particularised; whilst there is no 

statutory requirement for the request to be in writing, it is almost inevitable that 

it will take that form, given the need for clarity and particularisation; and 

 

(iii) The timing and appropriateness of the request will have a bearing on whether 

the judge considers it necessary to grant the adjournment. See also Ahmed v 

Public Prosecutor of Landshut, Germany [2016] EWHC 400 (Admin) at [49]. 
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Extradition Offence  

 

7. The sentence required for a Part 1 conviction case has now been reduced from 12 months’ 

imprisonment to 4 months’ imprisonment5. The court considered in Chorazewicz v 

Regional Court in Ostroteka, Poland [2014] EWHC 2781 (Admin) whether a sentence of 

120 days satisfied the requirement for a sentence of 4 months, holding that it did not as it 

was possible to select four months which had more than 120 days.  

 

Bars to Extradition 

 

Charge and try bar 

 

8. A new bar to extradition in Part 1 EAW cases has been introduced under s. 12A6 in 

circumstances where there are no reasonable grounds to believe that the competent authorities 

in the requesting territory have made decisions to charge and try the requested person.  

 

9. The new bar is aimed at preventing lengthy pre-trial detention abroad wherever possible. 

A widely-publicised example of this is the case of Andrew Symeou, who was extradited 

from the UK to Greece in July 2009 on an EAW to face trial on a charge of manslaughter. 

He was held in pre-trial detention for over 10 months before finally being released on bail. 

The charge against him was dismissed at his trial in June 2011, some four years after the 

original incident, following claims the police had used violence against the witnesses in 

order to force them to implicate Mr Symeou. 

 

10. Guidance on the s.12A charge and try bar was set down in the case of Kandola v 

Generalstaatwaltschaft Frankfurt, Germany [2015] EWHC 619 (Admin), in which the court 

considered the procedure to charge and try persons in Germany and Italy : 

 

(i) “Reasonable grounds to believe” involves something less than proof on a balance of 

probabilities, but more than a simple assertion, or a fanciful view or “feeling” (at [30]); 

 

                                                           
5 New ss.64 and 65 were substituted by s.164 of ABCPA 
6 Inserted by s.156 ABCPA 



5 
 

(ii) The judge can consider extraneous evidence from the requested person only if the EAW 

does not clearly show both decisions have been made; in rare cases extraneous evidence 

may be necessary despite a clear statement in the EAW that both decisions have been 

made (at [32]); 

 

(iii) If those decisions have not been made and this is not solely because of the requested 

person’s absence then extradition will be barred unless the requesting territory can 

prove, to the criminal standard, that the decisions have been made or that any failure is 

solely caused by the requested person’s absence (at [34]). 

 

11. Where there is clear evidence that the requesting territory could make a decision if it questioned 

the requested person, whether through mutual legal assistance arrangements or otherwise, then 

it is for the requesting territory to prove that the absence of the requested person is the sole 

reason for the lack of a decision: Spanish Judicial Authority v Antonio Troitino Arranz [2015] 

EWHC 2305 (Admin) at [56]. 

 

12. Where, on the face of it, a proper reason for not using mutual legal assistance is given, no 

more ought to be required, unless there is a strong basis for doubting the reason. It is not 

for the UK court to review the merits, wisdom or judgment of the requesting judicial 

authority's reason for not using mutual legal assistance unless there is bad faith. What was 

said in Arranz needed to be read in the context of the very uncooperative behaviour of the 

Spanish judicial authority in circumstances where candour and openness had been called 

for: Ahmed v Public Prosecutor of Landshut Germany [2016] EWHC 400 (Admin)  (at 

[44]). In Ahmed, the judicial authority had made it clear that the sole reason for the absence 

of charge was that Mr Ahmed was not in Germany. 

 

13. In Kemp v Court of 1st Instance No.4 of Orihuela, Alicante, Spain [2016] EWHC 69 

(Admin), Burnett LJ reiterated the two-stage test in relation to the question of whether the 

sole reason for the decisions not to have been made was the absence of the requested person 

from the jurisdiction:  

 

“Stage 1 requires the requested person to provide evidence to establish reasonable grounds 

for the specified beliefs. If stage 1 is successfully navigated by the requested person, stage 
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2 requires the judicial authorities to prove either that the specified decisions have actually 

been taken or, if that is not possible, that the reason they have not is solely attributable to 

the requested person's absence” (at [38]).  

 

The court went on to say that Kemp could be distinguished from Arranz on the basis that 

Kemp failed to satisfy Stage 1, whereas the Spanish authorities in Arranz failed to satisfy 

Stage 2. 

14. The new charge and try bar is similar to that found in Ireland. S.21A of the Irish European 

Arrest Warrants Act 2003, as inserted by the Criminal Justice (Terrorist Offences) Act 

2005, and examined in detail in Bailey v Minister of Justice, Equality & Law Reform [2012] 

IESC 16, requires a decision to charge and to try to have been made (with a rebuttable 

presumption that this has happened).7  

Hostage-taking considerations 

 

15. Hostage-taking considerations have been removed as a bar for Part 1 Warrants8. 

 

Human Rights and Proportionality 

 

16. The final consideration at an extradition hearing is whether a person’s extradition would be 

compatible with his Convention rights as defined by s.1 of the HRA 19989. For Part 1 

accusation cases, the court will now have to consider a free-standing proportionality test 

under the new s.21A10: see CPD XI at paras. 50A.1 to 50A.5 and BCP 2016 at D31.33. 

 

17. In Duncan, the court held that the proportionality bar in s.21A(1)(b) operated in accusation 

cases as an additional and separate bar to human rights considerations in s.21A(1)(a) (at 

[21]).  

 

                                                           
7 Cf Kandola at [24] which also refers to a similar provision in Gibraltar (section 7(3)(b) of European Arrest 

Warrant Act 2004) 
8 S.158 of ABCPA repeals s.16 of the 2003 Act 
9 Ss. 21 and 87 of the 2003 Act 
10 Inserted by s.157 of ABCPA 
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18. Similarly, in Miraszewski, the court stated that s.21A(1) created two separate bars to 

extradition in an accusation case: incompatibility with Convention rights and 

disproportionality. It might be that the factors influencing an ECHR Article 8 balance 

would overlap with an assessment of proportionality, but the two matters required separate 

consideration (at [29]). 

 

19. S.21A sets out a number of specified matters which the judge should take into account 

when deciding whether extradition would be disproportionate: 

 

(i) The seriousness of the conduct; in the first instance, this is to be judged against 

domestic standards, but this provides a “floor rather than a ceiling” and the court 

should respect the views of the requesting state if offered; the judge is not limited 

by the minor categories of offending set out in the Lord Chief Justice’s Practice 

Direction on proportionality; the main components of the seriousness of conduct 

are the nature and quality of the acts alleged, the requested person's culpability for 

those acts and the harm caused to the victim (Miraszewski at [28] and [36]); 

 

(ii) The likely penalty if convicted; the judge may consider domestic sentencing 

practice if no specific information has been provided by the requesting territory; the 

focus is on whether it would be proportionate to order the extradition of a person 

who is not likely to receive a custodial sentence in the requesting state as opposed 

to the possibility that the sentence in the requesting state might be more severe, 

although the likelihood of a non-custodial penalty does not preclude the judge from 

deciding that extradition would be proportionate ((Miraszewski at [37] to [39]) and 

see also Kemp at [21]). 

 

(iii) The possibility of the requesting territory taking less coercive measures; the burden 

is on a requested person to demonstrate that less coercive measures are available 

(Miraszewski at [41]). In Duncan, there was no indication that the Spanish judicial 

authority would consider less coercive measures and no realistic possibility that it 

would take such measures (at [21]) given that Duncan had absconded prior to trial 

in breach of his bail conditions. 
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20. The judge may give differential weight to the three factors, depending on the circumstances. 

There is no hierarchy. Whilst the judge could decline to consider the factors, in the 

overwhelming number of cases the judge’s statutory function could not be performed 

unless the judge expressly addressed them. The judge should give reasons both when he 

examined the three factors and when he found it inappropriate to do so (Miraszewski at 

[31] to [33]). 

 

21. Delay is not a free-standing factor in the proportionality judgment; it can only be relevant 

to the extent that it informs the three factors in s.21A(3) (Miraszewski at [34]). 

 

Asylum  

 

22. Extradition cannot take place until the final determination of any asylum claim whether it 

is made before or after the extradition process starts11. 

 

23. In VB v Westminster Magistrates’ Court [2015] 1 All ER 591, the Supreme Court 

considered the relationship between extradition proceedings and asylum claims.  

 

Appeals 

 

24. As of 15 April 2015, a party cannot appeal to the High Court without leave12. Permission 

will be granted if the court finds a ground of appeal to be reasonably arguable: see Rule 

50.17(4) of the Criminal Procedure Rules and BCP 2016 at D31.41. Notices of 

application for leave to appeal must be filed at the High Court and served on the 

respondent13 and any interested party within seven days for Part 1 and 14 days for 

Part 214, but the amended provisions allow the High Court to overlook the strict time 

limits and deal with the application where notice is given outside the period, provided 

that the person has done everything reasonably possible to ensure that the notice was 

given as soon as it could be given. The burden of establishing that everything reasonably 

                                                           
11 S.39 and s.121, as amended by s.162 of ABCPA 
12 Ss.26, 28, 103, 105, 108 and 110 amended by s.160 of ABCPA 
13 In Part 1 cases the notice must also be served on the NCA (Criminal Procedure Rule 50.19(1)b)- “the 

designated authority which certified the arrest warrant”). 
14 Ss. 26(4) and 103(9) 
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possible was done rests upon an appellant, who must satisfy the court on the balance of 

probabilities: Szegfu v Court of Pecs, Hungary [2015] EWHC 1764 (Admin) at [12].  

 

25. The grounds for orally renewing an application for leave where permission to appeal has 

been refused on the papers must explain why the refusal was wrong (Roby Opalfvens v 

Public Prosecutor Antwerp, Belgium [2015] EWHC 2808 (Admin) at [14]). 

 

Extradition Arrangements Between the UK and the other EU Member 

States 

 

26. All EU Member States are parties to the Council of Europe’s European Convention on 

Extradition 1957 (“the Convention”). If the UK were to decide to leave the EU following 

the referendum later this month, the UK would remain a member of the Council of Europe, 

and thus a party to the Convention, but would have two years to negotiate it arrangements 

for leaving the EU.  

 

27. The Convention has three non-Council of Europe state parties (Israel, Korea and South 

Africa). 

 

28. According to data published by the NCA on 09 May 2016, some 55,838 EAW requests 

were made to the UK between 2009 and May 2016. By way of contrast, the UK made only 

1,669 EAW requests to other EU member states over the same period15. The table below 

shows a breakdown by country of the EAW requests made to the UK: 

 

 

 

  

                                                           
15 http://www.nationalcrimeagency.gov.uk/publications/european-arrest-warrant-statistics 

http://www.nationalcrimeagency.gov.uk/publications/european-arrest-warrant-statistics
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Requesting 
Country 

2009-
10 

2010-
11 

2011-
12 

2012-
13 

2013-
14 

2014-
15 

2015-
16 

Grand 
Total 

Austria 29 65 85 111 159 254 219 922 

Belgium 88 293 358 376 476 712 779 3,082 

Bulgaria 40 121 67 93 191 262 272 1,046 

Croatia         261 290 261 812 

Cyprus 7 12 10 25 29 46 59 188 

Czech Republic 119 267 203 182 229 464 512 1,976 

Denmark 3 4 11 8 13 5 91 135 

Estonia 6 7 4 2 12 9 86 126 

Finland 6 8 22 14 9 7 112 178 

France 102 186 319 422 372 663 1,098 3,162 

Germany 231 772 737 672 1,087 2,146 2,446 8,091 

Gibraltar     3   1     4 

Greece 22 27 42 78 101 134 153 557 

Hungary 67 270 195 201 387 506 906 2,532 

Ireland 38 30 44 51 43 41 63 310 

Italy 98 209 226 332 314 355 922 2,456 

Latvia 52 100 86 115 161 152 165 831 

Lithuania 171 193 230 233 236 333 479 1,875 

Luxembourg 1 1 10 8 17 42 116 195 

Malta 2 7 9 4 5 9 23 59 

Netherlands 107 316 340 268 204 321 602 2,158 

Poland 2,238 1,871 1,455 1,664 1,824 2,650 2,020 13,722 

Portugal 18 27 61 88 73 109 343 719 

Romania 193 561 567 680 1,015 1,509 1,508 6,033 

Slovakia 54 101 119 99 146 217 297 1,033 

Slovenia 6 14 24 35 79 88 141 387 

Spain 161 254 318 408 351 676 332 2,500 

Sweden 11 54 96 94 86 134 274 749 

Grand Total 3,870 5,770 5,641 6,263 7,881 12,134 14,279 55,838 

 

 

 


