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[Abstract. This article questions whether mutual recognition is the best approach to improving the process of cross-border evidence-gathering between EU Member States. It suggests that, if the mutual recognition route is followed, it would be desirable to prescribe a “menu” of standard measures, available from any Member State in trans-border cases. It doubts the wisdom of attempting to lay down a rule requiring the “free movement of evidence”.]
1. Introduction
In November 2009 the Commission published its Green Paper on Obtaining Evidence in Criminal Matters from One Member State to Another and Securing its Admissibility.
 When this came out I wrote a brief response, which was circulated privately among friends and colleagues, with no attempt at that time to publish it more widely. This short article is a revised and slightly expanded version of that document. 
Unfortunately the resulting article is already rather out of date, because events have moved forward so rapidly since it was first written. After publishing the Green Paper the Commission arranged for some research to be carried out and February 2010 it called a meeting of experts in Brussels to discuss the Green Paper the initial reactions from within the Member States to the questionnaire attached to it. But then at the end of April 2010, while the Commission was still planning its next move, a group of Member States, led by Belgium, launched their own proposal for a Draft Directive in this area.
 This covers a part of the same ground as the Commission’s provisional proposal, but only a part of it. The Commission envisaged an instrument that would (i) set up a scheme of mutual recognition to govern cross-border evidence-gathering and, more controversially, (ii) create a regime of “mutual admissibility of evidence”; but of these two aims the Draft Directive only seeks to implement the first. And when devising a scheme for mutual recognition in the area of evidence-gathering – on the practical need for which my paper had expressed mild scepticism – the Draft Directive avoids the scheme of “standard packages” of measures, the case for which readers will find set out below.
Under the labyrinthine system of concessions that the UK extracted at the time the Lisbon Treaty was negotiated the UK is not bound by EU an instrument in the area of criminal justice, and takes no part in the negotiations, unless within three months of the draft being tabled it elects to “opt in”.
 At the end of July 2010 – to the predictable disgust of the eurosceptic press, which reported it under the alarming headline “Britons to be Spied on by Foreign Police”
 – the UK government decided to do so. 
 
So the future shape of the law in this area will now emerge from the negotiations that are taking place on the Draft Directive tabled by the group of Member States – in which the United Kingdom, having opted in, will be taking part – rather than by reference to the Commission’s Green Paper. However, the Green Paper did raise issues of general interest, and it is to those issues that the rest of this article is addressed.
2. Mutual recognition and mutual legal assistance: what is the difference?

Both mutual recognition (MR) and mutual legal assistance (MLA) are about the same thing, i.e. State A getting State B to take a step that is essential, or any rate helpful, to enable criminal proceedings in State A to proceed. But in MLA the basis is a polite request: “State B, please would you take this step for us? –  if you can, and when you can”, whereas with mutual recognition the basis is an order “State B, we require you to execute this order for us.” With MLA, State B has in principle an open-ended discretion to refuse, and an equally wide discretion as to how, in any given case, it will carry out the task that State A wants done. With MR, by contrast, State B is in principle obliged to carry out the order, and furthermore, it may be required to carry it out in the manner that State A wants it done. Of course, in practice the contrast is not quite as stark as this, because the line between MLA and MR can be blurred: particular MLA instruments may allow the requesting State to specify how it wants the task carried out,
 and particular MR instruments always list grounds of possible refusal
. But in principle the line is clear.
3. Extradition, and collecting evidence (and freezing assets): a false analogy?
As needs no emphasising, the creation of the European Arrest Warrant was created on the principle of mutual recognition. And because – contrary to dire predictions at the time – the new arrangement appears to work quite well,
 there has been a move to replace MLA with MR in connection with orders made by courts in the pre-trial phase: in particular, orders for obtaining evidence,
 but also orders for seizing or freezing what are thought to be the proceeds of a crime.
 The underlying idea appears to be “MR solved the problem with extradition, so it is bound to solve the problem here as well.” But as against this, it could plausibly be said that the situations are fundamentally different, and although MR works well in the context of extradition, it will not necessarily work so well in the context of evidence-gathering – or indeed of freezing assets. 
The reason is that extradition involves something which in all countries is essentially the same. State A says to State B “X is wanted in our country for trial, or to serve a sentence. Please will you arrest him and send him to us?” and State B, if the offence is grave enough, will do so. But collecting evidence – or at any rate, collecting it by coercive means from those who would prefer not to provide it – is something about which the rules differ widely from one State to another. Thus a potential problem for MR arises if State A orders State B to take some coercive or invasive step for the collection of evidence which the law of State B does not normally permit.
As most readers are presumably aware, the United Kingdom consists for legal purposes of three distinct legal systems: those of England and Wales, Scotland, and Northern Ireland. Between them a system of mutual recognition has long operated, which requires inter alia the mutual recognition of orders for the collection of evidence. And from time to time, difficulties of this sort mentioned at the end of the previous paragraph do indeed arise. This is illustrated by the House of Lords case, R v Manchester Stipendiary Magistrate ex pte Granada Television Ltd
. In this case a Scottish court issued a warrant to search the defendant company’s property in Manchester, which the Scots wanted the English police to execute. Under English law, the materials that the Scottish prosecutor was looking for were not obtainable under a search warrant issued by a magistrate. The only possible way of obtaining them would have been by means of a “production order” issued by a Circuit Judge – an order from the court to the person in possession of the papers, requiring him to produce them. Reversing the courts below, the House of Lords – after a minute examination of the relevant statutory provisions – eventually ruled that for these purposes the Scottish rule applied, and the Scottish search warrant would operate in England.

Because of this potential problem it seems to me that, if we really want to abandon MLA in place of MR as regards evidence-gathering, the alternatives are two. The first is to have a long series of different piecemeal instruments, creating MR regimes for particular forms of evidence-gathering in respect of which the rules in all the Member States are already more or less the same: which is the way things have been going up to now. And the second is to have a more ambitious instrument that sets out a standard set of “core” evidence-gathering powers, which are to operate in trans-national cases in all Member States, irrespective of their normal internal rules, in cases where courts in other Member States issue orders requiring them to be exercised. 
This second route is, of course, what was proposed in the Corpus Juris Project.
 Among the proposals it contained, one was for a “European deposition”: a standard procedure for the examination of a potential witness in another country, and another was for a “European interrogation report”, a standard procedure for the official questioning of a suspect.
 And no less obviously, this is not “mutual recognition”, at any rate in the sense intended when the idea was put forward at Cardiff in 1998
 and at Tampere in 1999,
 and promoted as an alternative to the “vertical approach” contained in the Corpus Juris project. Though the label “mutual recognition” might be attached to it, in reality it is harmonisation – the “dreaded H-word”, as it is sometimes humorously called – under another name. The courts of the different Member States would be required to “mutually recognise” one another’s orders in respect of evidence-gathering: but only those orders which were set out in a standard, harmonised form, for use in trans-border cases.
4. So which way ahead?

If we are to go further down the “mutual recognition” route, my immediate reaction is to be wary of the “piecemeal” approach which has prevailed up to now. The objection is the one mentioned in paragraph 4.1 of the Green Paper. Practitioners who have to prepare trans-border cases have their work greatly complicated by a profusion of different instruments, each one of which covers only part of the case in hand. Complaints about this have been widely heard from practitioners in recent years; some of these will be found in study on Mutual Legal Assistance carried out by ECLAN for the Commission, the report of which is now publicly available
. So if Europe is to move further along the route of mutual recognition in the area of collecting evidence, the second and more ambitious route is surely the proper one to take.

5. But is a mutual recognition solution really necessary?

Before going down that route, it would surely be prudent to consider whether the current problems in trans-border evidence-gathering are really bad enough to justify so radical a solution. The Member States should first ask themselves whether it might be possible to solve them by improving the current system of mutual legal assistance: the basis for which, as previously mentioned, is a request (and not an order) to another State, which says, in effect “We wish to achieve XYZ objective. Please would you achieve it for us, using the methods that exist to do this in your system, assuming that there are any.”

Ten years ago, extradition was an extremely serious problem on any view – except perhaps from the perspective of the fugitive offender, who, paradoxically, was sometimes the beneficiary of its failings, being able to put off for a very long period the day on which he had to face the punishment he deserved.
 At a theoretical level, the rules by which it was then governed were excessively garantiste, and also gave too much discretion to the Executive. At a practical level it was terribly slow and enormously expensive, to the point where it was an obstruction to criminal justice that could no longer be tolerated in a Europe of free movement of persons. It was a problem bad enough, in other words, that it simply had to be resolved – even at the cost of radical and (in some quarters) rather unpopular reform.

But are things really that bad as regards the obtaining of evidence from other EU Member States? 
Before deciding how to react to the Green Paper, there was a need for an exercise in “evidence-gathering” by finding out from the practitioners who actually handle trans-national cases what, and how bad, their problems really are with the existing system. As the English saying goes: “If it ain’t broke, don’t fix it”; and similarly, if it is only slightly broken, a minor repair is preferable to what doctors call “heroic surgery”.
In attempt to obtain some solid information on this subject, in 2009 the Commission did indeed order a study to be carried out, the results of which have since been published.
 However, though this fact is not prominently mentioned in the report, it was carried out within a time-frame that was very short; and in consequence of this, the researchers received reports from only 10 of the 27 Member States. The authors of the study deal with problem by saying “Not having the opinion of each of the 27 Member States does not negatively impact upon the representative value of the study.”
 Frankly, I do not share their optimism.
6. Admissibility of Evidence
In Part 5.2 of the Green Paper, under the heading “admissibility of evidence”, the Commission asks the following questions:


Would you in principle welcome the introduction of common standards for


gathering evidence? Why?

Would you prefer to adopt general standards applying to all types of evidence or to adopt more specific standards accommodated to the different types of evidence? Why?


If common standards should be adopted, which would you envisage? Why?

I think that in raising these issues under the heading of “Admissibility of Evidence” the Commission is in danger of looking at the matter through the wrong end of the telescope.

To ask the question bluntly, is it any business of the EU to lay down rules requiring certain forms of evidence to be admissible in criminal trials in Member States?

Broadly speaking, it is surely up to each Member State to frame its own rules as to the admissibility of evidence in criminal cases; and it is not the business of the EU to tell Member States what types of evidence should or should not
 be admissible in their criminal courts, unless there is some compelling practical reason to require this.

This might sound obvious – but the point does need to be clearly made. In previous documents from the Commission there have been suggestions that EU law should be used to create a rule of “free movement of evidence” applicable throughout the Union, the effect would be that any piece of evidence gathered lawfully according to the rules about evidence-gathering applicable in the Member State where it was gathered would be automatically admissible in evidence in the criminal courts of any other Member State.
 I (and others) have responded to this suggestion in the past by saying that the proposition is much too wide
. In principle, it would a good thing if all Member States applied a rule of ‘locus regit actum’ as regards formalities; so that, for example, a clue discovered by a house-search in State X that was carried out lawfully under the law of State X should be admissible in State Y, even though the search would have been unlawful if carried out in that way in State Y. But if taken beyond that, the “free movement of evidence” idea could cause serious problems. If taken to the limit it would mean, for example, that a written statement taken by a juge d’instruction from a witness in France (and as such admissible in French criminal proceedings) would be automatically admissible at a trial in England, irrespective of the hearsay rule, which would normally require the witness to give evidence orally; and similarly, it would be automatically admissible in Germany, in contradiction of the German counterpart of the hearsay rule, the Grundsatz der Unmittelbarkeit.
But the other side of the coin, surely, is that having devised their rules about the admissibility of evidence, the Member States should be prepared to live with them, and if those rules cause them problems in trans-national cases then they need to change their rules, not try to make other Member States comply with them. If (say) Tobleronia has a rule of evidence that no clue is admissible at a criminal trial unless the search was carried out by an officer of the Tobleronian police, and that rule is an obstacle to justice in trans-national cases, Tobleronia needs to amend the rule, not try to make its neighbours let in Tobleronian policemen to search houses on their territory in cases where the evidence is wanted in Tolberonia. As another English saying goes, “Don’t make your problems other people’s problems.”

As previously suggested, in principle it would surely be a good thing if the “locus regit actum” rule were applied in all Member States – as indeed it appears to be in the UK.
 But equally, it is surely not the business of the EU to impose this rule upon those Member States (if any) which are too obtuse to see the need for it. Unless, perhaps, the insistence of certain Member States on crippling their criminal justice systems by unworkable rules of evidence were causing failures of justice the ill-effects of which extended beyond their borders: as they might, if in consequence those Member States became safe havens for trans-border criminals, whose unrestrained activities caused problems for their neighbours.

7. “Common standards”
It seems likely that what the Commission really has in mind in asking the questions set out in Part 5.2 of the Green Paper is something else: namely, whether a future EU instrument on evidence gathering should prescribe a set of “standard packages” of help in evidence-gathering, which any Member State could require any other Member State to provide for them.

So, for example, an EU instrument might say that a possible measure is the creation of a “European deposition”. This would be the hearing of a witness, to be carried out according to a certain prescribed set of rules: and these might be, for example, that the hearing must be before a judge, the proceedings must be audio-recorded (or even video-recorded), and if the deposition is be taken from someone who is a potential prosecution witness, the defence must be given the opportunity to be present and to put questions.

If there really is to be a move in this area away from MLA – “please, if you can, would you do this for us, and if possible, it would be helpful if you could do it in XYZ way” – to MR – “we require you to do this for us”, then surely a set of “standard packages” is essential. If the position is that Member States are to be required to do things, rather than that they can be asked to do them if this is possible, then it needs to be laid down in black and white exactly what they can be required to do (and by elimination, what they cannot be required to do).

Not only would a set of “standard packages” be essential for the reason given in the previous paragraph, but it would also be practically helpful, because it would be an important simplification. In principle, police officers, prosecutors, defence lawyers and judges in every Member State who were confronted with a trans-border case would then have access to a legislative “menu” setting out the measures that they could require the authorities in other Member States to do for them. And similarly, the authorities in Member States would also know exactly what could be required of them.

If such a list of “standard packages” were created, then the likelihood is that all or most Member States would, if necessary, amend their laws of evidence to make evidence so obtained from another Member State admissible. But in principle, they should be left alone to decide for themselves whether they wish to do this or not, and it is difficult to see any pressing reason why they should be required to do so if they do not see the obvious advantage of doing so.

Turning to political issues, I think that the notion of creating a “menu” of “standard measures” which any Member State could require from another Member State in a trans-national case ought not to raise objections on account of “Brussels interference with our criminal justice systems”. On the other hand, it is predictable that any measure that sought to require Member States to admit evidence obtained according to a specified procedure would be widely seen as objectionable on that account.

A final point: if it would be undesirable to proceed “piecemeal” with a series of separate evidence-gathering measures, this does not mean that it would necessarily be undesirable to proceed “piecemeal” with measures to guarantee defendants’ rights. The first requires the creation of an international procedure, which has to be operated. The second, by contrast, does not.
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